



he 


e. 
ll, 


nd 
de 


WW 


id 









Che Solicitors’ Sournal 





—_—— 





VOL. LXXXVI. 


Saturday, April 25, 1942. 


No. 7 








Current Topics: The Budget — | Parliamentary News.. ne -« ES Glazier v. Staffordshire County Council 119 
— — = — | Landlord and Tenant Notebook .._ 116 | eae v. apg ~ < -. 520 
Accidents — Documents an aste Mummery v. Mummer re an 20 
Paper—Courts Martial — Destruction tae d Y ” d a as a nae w Latta si ‘ ay te = 
of Deeds and Documents—Juvenile — weeny ie sg 118 | Tully v. West Hartlepool Steam 
Delinquency—Recent Decisions .. 3 | Our County Court Letter .. <= BES] Navigation Co., Ltd... - + 2 

AConveyancer’s Diary ..  .. 115 | Notes of Cases— Practice Note ..  .... —.. 120 

Obituary .. is _ ae = 115 Dennis Settlement Trusts, Jn re a 119 War Legislation re ne he 120 





Editorial, Publishing and Advertisement Offices : 29-31, Breams Buildings, London, E.C.4. Telephone: Holborn 1403. 

Susscrietions : Orders may be sent to any newsagent in town or country, or, if preferred, direct to the above address. 

Annual Subscription : £3, post free, payable yearly, half-yearly, or quarterly, in advance. Single Copy: 1s. 4d., post free. 
ContriBuTions : Contributions are cordially invited, and must be accompanied by the name and address of the author (not necessarily for 


publication) and be addressed to The Editor at the above address. 


ADVERTISEMENTS: Advertisements must be received not later than first post Tuesday, and be addressed to The Manager at the above address. 





Current Topics. 
The Budget. 


To say that a Budget can at any time be a boon and a blessing 
would be at least an exaggeration, but the most inveterate 
grumbler will find little cause for complaint in the latest proposals 
of the Chancellor of the Exchequer. It is a matter for high 
satisfaction that in the middle of a world war a Budget can be 
produced which not only does not painfully increase our individual 
financial burdens, but actually in some cases lightens them where 
they bear on us most grievously. Not a word of criticism can 
be heard as to the increases in indirect taxation ; it is sufficient 
that we still have a little tobacco, beer and entertainment which 
we can enjoy in our little leisure, for, as Herrick said, “a little 
hearth best fits a little fire.”” Nor will there be any criticism of 
the increased purchase tax on inessentials and the proposed 
exemption of ‘ utility clothing.’ Solicitors will feel but not 
utter complaints about the witiidrawal of the exemption from 
purchase tax of certain stationery such as account books and 
notepaper. The continuance of the National Defence Contribu- 
tion from year to year until Parliament otherwise ‘determines 
(now that the original five-year period has expired) will surprise 
no one, as it is now in effect complementary to the excess profits 
tax, the higher one being that which is payable. The extension 
of the assessment of farmers on their profits is not unexpected. 
The new proposals with regard to the method of assessment and 
collection of workers’ income tax are clearly the product of 
careful deliberation in consultation with the Trade Union Congress 
and the British Employers’ Federation, and the additional 
personal allowance for married women in employment provides a 
needed relief and removes a grievance. The provision that the 
post-war credit of 20 per cent. for payers of excess profits tax 
shall accrue by statutory right, subject only to its not being used 
for dividends or for the issue of bonus shares, is a wise and 
salutary amendment, securing the greatest elasticity in its use 
in the different circumstances of each individual case. The 
Budget is gradually assuming an additional function to its 
original one of providing revenue. It now helps to prevent the 
price structure from being upset, and is a necessary part of the 
war effort, together with rationing, savings, the limitation of 
supplies and the efforts of the fighting and defence services. As 
the Chancellor said, our vigilance must not be relaxed, but it is 
good to know that he could successfully claim that the inflation 
yet has not yet established a bridgehead against our financial 

etences, 


Government Departments and Driving Accidents. 


In the House of Commons on 13th April the Attorney-General, 
replying to a question by Sir J. MELLOR, said that in regard to 
claims against Government departments in respect of accidents 
arising out of the driving of service vehicles, there were two 
points in the present procédure on which improvement was called 
for. One was that when the question of the Government’s 
responsibility arose in such cases, it had been the practice hitherto 
for the departments to refuse responsibility in cases where the 
driver was improperly using a Government car, outside the scope 
of his employment, for his private pleasure. This may give 
ground to the feeling that the Government is judge in its own 
cause, and therefore there would be no objection to the institution 
of a practice whereby, if the claimant so desired, the matter 
would be referred to an independent person of adequate legal 
attainments, to whom the claimant would be able to submit a 

tement in writing on any point in issue, and whose certificate 
as to whether if the employment had been private the private 
employer would be liable would be accepted by the Crown, who 
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would undertake the representation of the defendant,*and would 
pay damages and costs found to be due to the claimants. The 
investigation would not be an arbitration with solicitors and 
counsel on either side, as that would raise technical difficulties. 
The other point was that of facilities of service of process in 
respect of traffic accidents arising out of the driving of Govern- 
ment vehicles. The Attorney-General gave an assurance that 
the departments would sympathetically consider in each case 
what information and assistance could properly be given, having 
regard to security considerations and all the circumstances of the 
case. Where the department accepted responsibility, they 
accepted service on behalf of the individual sued. The Lord 
Chancellor made a similar statement in the House of Lords on 
the same day, in the course of a debate following a motion by 
VISCOUNT CECIL OF CHELWOOD. LORD RUSHCLIFFE during that 
debate referred to s. 26 (1) of the Ministry of Transport Act, 1919, 
which made the Ministry liable for the acts and defaults of its 
servants and said that it was an indefensible position that other 
Government departments were not responsible. His lordship 
referred to previous attempts to remedy that position by legisla- 
tion. ViscouNT MAUGHAM and LoRD CLAUSON both supported 
the view that the law was defective so long as there was no 
legislation to put the Crown in a similar position to that of a 
private individual in the matter. The Lord Chancellor pointed 
out that a very elaborate Bill would be required owing to the 
number of exceptional cases to be provided against, and this 
could not be undertaken in war-time. In reply, VISCOUNT CECIL, 
while in the circumstances asking leave to withdraw his motion, 
said that he was still not convinced as to the insurance point. 
A private individual, he said, was bound to be covered by 
insurance against third-party loss caused when the vehicle was 
being driven with his consent by his servant, or else his servant 
had to be insured. This was not so in the case of Crown servants. 
His lordship also could not see with regard to service of writs why 
departments could not say ‘‘ whether the man was or was not 
directly engaged on our work, it is impossible, owing to the 
circumstances of the war, to know, and we will in that case 
accept service of the writ on his behalf and will send the writ on 
to him.’’ The motion was by leave withdrawn. 


Documents and Waste Paper. 


Sir DENNIS HERBERT described the accomplishment of a 
difficult but necessary task when he moved in the House of 
Commons on 13th April that the House agree with the 
Report of the Select Committee on the Disposal and Custody of 
Documents. He said that the first report was to enable the 
waste-paper basket aspect of the matter to be dealt with without 
any undue delay. ‘‘ Destruction’? would, of course, mean 
pulping and not burning. As regards written or typed transcript 
of shorthand notes of procegdings before Private Bill Committees, 
the original manuscripts could go where printed copies were 
available, but in case any of these documents should be required 
to be given in evidence before a court, a special memorandum 
should be preserved as to how they came to be destroyed, so as 
to render admissible the secondary evidence of the printed copy. 
Bundles of Private Bills should not be kept beyond the end of 
the session in which the Private Bill is dealt with, except, perhaps, 
that a copy of a Bill not carried into law may be kept. Committee 
copies of Public Bills, including Provisional Order Bills, would not 
be wanted once the session is closed, and drafts of Bills sent to 
the printers should not be kept for five years, as previously has 
been the case, but only to the end of the next following session, 
thus providing ample time to deal with misprints. The destruc- 
tion of public petitions, which mostly consisted of signatures, 
should be speeded up. Mr. EpMuND Harvey paid a tribute to 
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the caution and wisdom of the report, but asked that the body 
of petitions should be preserved, and that there should be con- 
sultation with the authorities of the Records Office before 
historical documents such as the transcripts of proceedings before 
Private Bill Committees from 1835 to 1903 and proceedings in 
regard to election petitions should be recommended for destruction 
in case of a more serious shortage. Sir DENNIS HERBERT 
reassured the House both that the preservation of the body of 
public petitions would be considered, and that a representative of 
the Record Office should appear before the committee. The 
question was put and agreed to. The report is a fine example of 
the care which is necessary in the disposal of records which may 
be of historical value, as well as of the increasing paper conscious- 
ness of public authorities. The great effort of local authorities 
received well-merited praise from Mr. J. C. DAWEs, the Controller 
of Salvage in the Ministry of Supply, who stated, in an address to 
the Royal Society of Arts, on 15th April, that of the 2,264,714 
tons of salvage yielded up by local authorities to the end of 
February, 639,159 tons was waste paper. He said, nevertheless, 
that more could be done. Four ounces of waste paper from each 
house each week would mean nearly 1,500 tons more for munitions. 
Hundreds of thousands of tons in the form of old and useless 
books and magazines were still lying about, and many business 
and professional men were holding back old journals, periodicals 
and other papers. A word to the wise, as our elders used to say, 
is enough. 


Courts Martial. 


On consideration in committee of the House of Commons of 
the Army and Air Force (Annual) Bill, Mr. BELLENGER moved an 
amendment of s. 45 of the Army Act, so that the provision that 
where a man was in custody for more than eight days without a 
court martial being convened, a special report should be made, 
should apply to soldiers on active service as well as to those not 
on active service. He said that if it was a desirable feature of 
our court martial law in peace time it was an even more desirable 
feature in war time, when dealing with millions of civilian soldiers. 
He had reason to believe that men were being held for unduly 
long periods before being tried by court martial with consequences 
to themselves and their families which were very undesirable. 
There was, he said, a hiatus between the court martial being 
convened, and the summary of evidence being taken by the com- 
manding officer. It was not only necessary to dispense justice, 
but to give the appearance of dispensing justice, and he gave some 
instances of soldiers who had been under arrest for long periods 
without being brought to trial. Lieut.-Colonel DOWER raised the 
question as to who was to do all the work, pointing out that 
practically everything fell on the shoulders of the commanding 
officer and the adjutant, who had the fighting, operational and 
other work as well. Mr. BELLENGER suggested that commanding 
officers should be relieved to a considerable extent of duties of this 
nature, and that they should be thrown on the Judge-Advocate- 
General’s Department. Replying to the debate, Mr. A. 
HENDERSON, Joint Under-Secretary of State for War, stated that 
a very effective safeguard so far as the time factor was concerned 
was to be found in instructions issued last year under which a 
matter is brought to the notice of the Judge-Advocate-General’s 
Department within forty-eight hours 6f the arrest of the accused. 
Mr. HENDERSON accepted Lieut.-Colonel DOWER’s statement 
that the representative of the Judge-Advocate-General’s Depart- 
ment did not help to collect the evidence or the reports, but was 
merely there to help the commanding officer to make up his mind 
on any difficult point of law. He pointed out, however, that the 
position was different from that prevailing in the civilian courts, 
as movements of troops, special courses and special exercises 
caused inevitable delay in the collection of evidence. He was, 
nevertheless, prepared to consider issuing instructions that in 
case of soldiers in custody awaiting court martial in the United 
Kingdom a report should be made to the Judge-Advocate- 
General after a period of such number of days as may be found 
appropriate. He pointed out that a large number of cases 
were reported to-day after twenty-eight days, but he had in 
mind a period of, say, fourteen days as against the eight days 
inserted in the Act. On the assurance being given, the clause 
was by leave withdrawn, the Bill was reported, read a third 
time, and passed. 


Destruction of Deeds and Documents. 


NEGATIVE but not wholly unsatisfactory results have attended 
the recent consideration by the Lord Chancellor of the legal 
difficulties arising as a result of the destruction of deeds and 
documents by enemy action. According to the March issue of 
The Law Society's Gazette the Lord Chancellor has considered the 
views of the Council of The Law Society and of the Association 
of British Chambers of Commerce and others, and has decided 
that no case for ad hoc legislation has been made out, and, as at 
present advised, he is doubtful whether any legislative or 
administrative action would in any event be practicable. With 


regard to the rules of evidence, the Lord Chancellor is of the 
opinion that the ingenuity of solicitors in obtaining secondary 





evidence will in almost every case enable the title to be satis- 
factorily proved, and has expressed the opinion that owners of 
property should duplicate or micro-photograph their records as 
far as possible. Solicitors will recall the facilities provided by 
The Law Society for the micro-photography of deeds and 
documents. With regard to the exclusion of deeds and documents 
from the definition of ‘‘ goods ” in s. 95 of the War Damage Act, 
1941, and their consequent exclusion from the business scheme of 
war damage insurance, the Lord Chancellor has had the whole 
position under review and has shared the doubts which the 
Council of The Law Society has expressed as to the practicability 
of devising a scheme of compensation or insurance to cover the 
costs of re-establishing title where deeds have been lost. The 
Lord Chancellor also points out that the War Damage Act, 1941, 
does not purport to cover every kind of loss due to war damage, 
and there are some losses which fall to be borne by the individual 
and not by the State. The Lord Chancellor sees very great 
difficulties in promoting any scheme of insurance which would 
share this burden fairly and at the same time would be workable 
in practice. Although this reconsideration by the Lord Chancellor 
has admittedly not solved any problems that cannot be mitigated 
by the duplication of records and micro-photography, it is 
satisfactory to know what the whole situation has now been 
thoroughly explored. 


Juvenile Delinquency. 


THE Education Committee of the Middlesex County Council 
has just published a report of its committee which was appointed 
to consider the memorandum on juvenile delinquency published 
jointly by the Home Office and the Board of Education on 
16th June, 1941 (85 Son. J. 292). It may be remembered that 
the memorandum assigned as causes of the increase in juvenile 
crime, evacuation, the closing down of many youth clubs, the 
removal of parental control, life in air-raid shelters, and the 
excitement and unsettlement resulting from the war, and stated 
that the remedies were the restoration of full-time education, 
the close watch on truancy by education authorities, the check 
on the employment of school children in industry and agriculture, 
and the full development of varied social and recreative activities. 
The Middlesex Education Committee’s conclusions are much on 
the same lines, but they add that the stage has now been reached 
when some of the recommendations can be put into operation. 
Arrangements were made for an experimental meeting between 
probation officers and head teaehers, and this was a step in the 
direction of the desired co-ordination. In a foreword, Mr. 
St. JOHN MICKLETHWAITE, K.C., Chairman of the Middlesex 
Sessions, states that he has been impressed by the way in which 
the committee has considered the spiritual aspect of the problem. 
They attribute as a cause of a considerable amount of child 
delinquency the absence of recognition that certain acts are in 
themselves wrong, that is to say, the absence of even elementary 
standards of conduct. The committee would like to see the 
widening of the activities of the Sunday School, as the problem was 
in the last resort one for the community, though primarily one 
for the school teacher and the parent. None can deny that 
religious education is a powerful influence on juvenile conduct, 
and the committee’s recommendation on this, as well as that for 
greater co-ordination between the courts and the education 
committees, will meet/with general approval. 


Recent Decisions. 


In Sutcliffe v. Minister of Health on 14th April (The Times, 
15th April) the Divisional Ceurt (CHARLES, LEWIs and OLIVER, 
JJ.) held that s. 15 (7) of the National Health Insurance Act. 
1925, prevented an officer of constabulary who had been granted 
a superannuation allowance on retirement from being an insured 
person, and he was therefore not a person capable of coming 
within s. 13 (4), which enables an uninsured man who has married 
an insured woman by or in respect of whom 104 contributions 
have been paid, to become a voluntary contributor under the Act 
of 1924. 


In Knupffer v. London Express Newspaper, Ltd., on 15th April 
(The Times, 16th April), STABLE, J., held that an individual 
member of an association, although not specifically mentioned in 
an alleged libel, was entitled to bring an action in respect of that 
libel on his own behalf, especially in circumstances where, for all 
practical purposes in this country, the plaintiff was the association. 


In R. v. Snell, ex parte St. Marylebone Borough Council, on 
17th April (The Times, 18th April), a Divisional Court (The Lord 
Chief Justice, HUMPHREYS and CassELs, JJ.) held that a court 
of summary jurisdiction was bound to hear a claim for possession 
by a borough council of a tenement let at £1 per week, notwith- 
standing that the limit of jurisdiction prescribed by the Small 
Tenements Recovery Act, 1838, was to tenements of rents not 
exceeding £20 per annum as, in enacting s. 156 (2) of the Housing 
Act, 1936, the Legislature intended that local authorities exer- 
cising their powers for the housing of the working classes, could 
proceed for possession in courts of summary jurisdiction as 
under the Act of 1838, whatever the rent might be. 





eS 




















SE 
















April 25, 1942 


THE SOLICITORS’ JOURNAL. 


[Vol. 86] 115 








A Conveyancer’s Diary. 


Acknowledgment of Debts. 


BerorE 1940 there existed a most complicated and _ illogical 
system in regard to acknowledgments sufficient to take a case 
out of the Statute of Limitations. There were no provisions at all 
in the Limitation Act, 1623: the rules as to acknowledgments 
taking cases out of that Act were purely judge-made, though 
Lord Tenterden’s Act. 1828, and the Mercantile Law Amendment 
Act, 1856, by amending the existing rules, gave some statutory 
countenance to them. Various Limitation Acts, other than that 
of 1623, did include acknowledgment provisions for the subject- 
matters with which, they were concerned. But right down to the 
Limitation Act, 1939, the most important sort of acknowledgment, 
that of simple contract debts, stood on case-law. 

The Limitation Act, 1623, provided, in effect, that the right of 
action to recover a simple contract debt was to be barred at the 
expiration of six years from the date when the cause of action 
accrued. Before very long came the Civil War and the Common- 
wealth. during which period it was, no doubt, not easy for 
Royalists to obtain judgments. In 1660,.it seems, the supporters 
of the restored regime hastened to make up for lost time. As we 
know, the courts promptly held, in Prideaua v. Webber, 1 Lev. 31 
(an action for assault), that the statute had run notwithstanding 
that none of the King’s Courts had been open. This decision 
was all very well so far as tort went, since it was not unreasonable 
to prevent the resuscitation of actions for old private wrongs 
committed in a period of public upheaval. But it seems to have 
been too much to expect creditors, who had been without their 
money for years, to accept a similar position. In view of the 
absolute terms of the Act, however, and having regard to the 
doctrine that time runs continuously, it was necessary for the 
courts to act drastically. It appears, accordingly, that the 
courts invented the idea that where a debtor makes a fresh promise 
to pay an outstanding debt, time will run from that promise. 
They went further, and were astute to construe such promises. 
This whole process is discyssed in caustic terms by Lord Sumner 
in Spencer v. Hemmerde [1922] 2 A.C. 507, where he described 
this line of authority as having been directed to “ the task of 
decorously disregarding an Act of Parliament” (p.-520). The 
business was a distinctly unsavoury one, especially owing to the 
rule that the court would scrutinise words used to see if a promise 
could be extracted from them ; after three centuries or so it was 
hardly surprising that Lord Sumner could say, ‘‘ The decisions 
on the exact meaning and effect of the words employed by 
generations of shifty debtors are, it is agreed on all hands, 
irreconcilable’ (ib., p. 534). 

The Limitation Act, 1939, abolishes the doctrine of ‘ fresh 
promise to pay,’’ and substitutes for it the simple rule that time 
will start to run afresh from the date when the claim is acknow- 
ledged in writing by the debtor or his agent to the creditor or 
his agent (ss. 23 (4) and 24). The old law, however, still governs 
proceedings already pending on Ist July, 1940. There can be 
few of such cases still outstanding, and thus Bowring-Hanbury’s 
Trustee v. Bowring-Hanbury [1942] W.N. 88, which was one of 
them, may well be the last reported case that there will ever be 
on this ancient point. Though it must command assent as a 
decision on acknowledgment, there is room for further argument 
on another point which it raises. 

In 1924 B lent £10,000 to his wife. In June, 1929, she repaid 
£1,000 of it. Nothing’ is said about payment of interest and 
evidently none was paid. On these facts, time clearly started 
to run from the part payment of June, 1929. In March, 1931, 
Mrs. B died, leaving a will which named B as her sole executor. 
He duly proved the will, including among the debts set out in 
the Inland Revenue Affidavit the balance of £9,000 due to 
himself. This statement was made on 4th May, 1931, and was 
relied on in the action as an acknowledgment. In March, 1935, 
the executor went bankrupt and the debt of £9,000 vested in 
his trustee in bankruptcy. The action was brought in July, 
1936, by the trustee in bankruptcy against the bankrupt as 
executor of his wife, claiming the £9,000. Now, it is clear that, 
apart from acknowledgment, the statutory period (which would 
be six years) would run from the part payment of June, 1929, 
so that the action was brought more than seven years from the 
date when it could first have been brought. The case was argued 
on the footing that it was out of time unless the Inland Revenue 
affidavit was admissible as an acknowledgment so as to start 
time running afresh from May, 1931. This contention failed, 
as it was obviously right that it should have done. There was 
already authority—Re Beavan [1912] 1 Ch. 196—that an 
acknowledgment must be to the creditor or his agent, and that 
that could not be said of a statement in an Inland Revenue 
affidavit, which is a statement made to a public department 
for the purpose of obtaining probate. Apart from not being 
made to the right person, it was obviously doubtful whether any 
promise to pay, as required by the old law, could be spelt out of 
an Inland Revenue affidavit. After all, the purpose. of setting 
out debts in such a document is to reduce the net estate. At 
seems clear that it would be proper, in such an affidavit, to claim 
deduction of statute-barred debts which the executor has no 








intention of paying, since they are debts owing and the personal 
representative would not be guilty of a devastavit if he chose to 
pay them. 

Bennett, J., is reported as having said that Re Beavan was an 
authority in favour of the defendant ‘‘ unless it could be said that 
a man could make a promise to himself,’’ and the learned judge 
dwelt on B’s dual capacity, in that he personally was the creditor, 
but was also, as his wife’s executor, the debtor. But this opens 
up an entirely different line of thought. Though the statute 
continues to run, once it has started to do so, even if the King’s 
courts are shut, there is one class of case where its running is 
suspended. That is where there is the same hand to give as to 
receive, so that, for a period, it would be in the nature of things 
impossible to frame an action. The case usually regarded as the 
leading authority for this proposition is Seagram v. Knight 
(1867), L.R. 2 Ch. 628. In that case a tenant for life had 
committed waste in the lifetime of the remainderman in fee 
simple, to whom either an action for trover or the right to launch 
a bill in equity had consequently accrued. Before the remainder- 
man’s proceedings would have become statute-barred he died 
without having started any proceedings, and the tenant for life 
was his administrator. For another twenty years or so the 
tenant for life lived and had this dual capacity. Eventually he 
died, and an action was very shortly brought by the remainder- 
man’s new personal representative against the tenant for life’s 
estate. Lord Chelmsford, L.C., held that it was in time and that 
the statutory period was suspended while the potential plaintiff 
and the potential defendant were identical. It is true that in 
Seagram v. Knight it was the debtor who became the creditor’s 
personal representative, while in the recent case it was the 
creditor who became the debtor’s personal representative. Of 
course, it must be unusual in the latter sort of case that the 
creditor does not pay himself. But I see no good reason why he 
should be penalised for not hurrying to do so, nor is there any 
evident distinction in principle. It seems clear that the running 
of the statute must be suspended if the same person is the only 
competent plaintiff and the only competent defendant. If that 
is so, the position in the Bowring-Hanbury case was that the 
six-year period began running in June, 1929, and was suspended 
at the date of the grant of probate in 1931. On the bankruptcy 
in 1935 there was again a possible plaintiff (the trustee in 
bankruptcy) and a possible defendant (the executor) so that the 
period could start running again from the point where it was 
suspended, thus leaving almost four further years to go. 
Accordingly, the action, brought, as it was, only rather more 
than a year later, should, in my submission, have succeeded. 

The reasoning applicable to this case is exactly the same under 
the new Limitation Act as under the old law (except for 
Bennett, J.’s reference to a new promise, which relates only to 
the old rules). An Inland Revenue affidavit cannot be a valid 
acknowledgment (save, I suppose, of a debt due to the Crown) 
as it is not made to the creditor or his agent. And I conceive 
that the principle of Seagram v. Knight remains good law. 








Obituary. 
Mr. C. L. CROFT. 
Mr. Cyrus Latimer Croft, solicitor, of Messrs. Adams, Croft and 
Prance, of Plymouth, died recently. He was admitted in 1890. 
Mr. J. E. HEAP. 


Mr. John Edward Heap, solicitor, of Messrs. Heap, Marshall 
and Heeley, of Holmfirth, Yorks, died on Tuesday, 14th April, 
aged eight-two. He was admitted in 1887. 


Lizut. B. O. D. PALMER. 


Lieut. Bernard Octavius Drew Palmer, of the Royal Marines, 
has been killed in a car accident whilst on duty. He was thirty- 
seven years of age and was admitted in 1927. 








Parliamentary News. 


PROGRESS OF BILLS. 
HOUSE OF LORDS. 
Army and Air Force (Annual) Bill [H.C.]. 
Marriage (Scotland) Bill [H.L.}. 
Sugar Industry Bill [H.C.]. 

Read Second Time. {21st April. 
HOUSE OF COMMONS. 
Persons (Mercantile Marine) Bill [H.C.]. 

Read First Time. 

War Damage (Amendment) Bill [H.C.]. 

Read First Time. 


[16th April. 


[21st April. 
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Landlord and Tenant Notebook. 


Disclaimer under the Landlord and Tenant 
(Requisitioned Land) Act, 1942: Scope of the Right. 


Tuts being my first article on matters arising out of the recently 
passed Landlord and Tenant (Requisitioned Land) Act, 1942, 
I wish to make two general observations on that measure at 
the outset. The one, that while it will chiefly be thought of as a 
statute introducing a new type of disclaimer, the Act deals with 
a number of other matters as well: a glance at the unusually 
long heading bears this out. The other, that practitioners would 
be well advised to study or refer frequently to the interpretation 
section (s. 13). Thus, to take the first ten lines of the first 
subsection alone, these contain no fewer than eight words or 


expressions dealt with in s. 13, viz., ‘‘ land,” “‘ lease,” “‘ exercise,” 
‘“emergency powers,” ‘“ tenant,’”’ ‘“* member of the tenant’s 


family,’’ ‘‘ business,’’ and ‘‘ landlord.”’ 

However, it is the scope of the provisions concerning dis- 
claimer of leases comprising requisitioned land which I propose 
to discuss this week. Not any tenant of any requisitioned land 
may disclaim. Term, user, and the powers under which the land 
is requisitioned all matter. 

To be within the provisions, the lease must either have not less 
than five years to run (whether expiring by effluxion of time or 
by exercise) from the date on which possession is taken or, if 
possession was already taken when the Act was passed, from 
26th March of this year (s. 11; s. 13); or it must be a lease 
expiring or determinable at or within twelve months after any 
war in which His Majesty may be engaged. These provisions, 
to be found in s. 11, exclude a considerable number of leases 
(though not that dealt with in Swift v. Macbean [1942] W.N 30, 
discussed in the ‘‘ Notebook ”’ of 20th December, 1941 (85 Son. J. 
472), which may have been the occasion for this legislation). As 
to lease ‘‘ for the duration,”’ see G.N.R. v. Arnold (1916), 33 T.L.R. 
114 and 84 Sou. J. 282. 

The next provisions affecting the scope which I will mention 
are those limiting the right of disclaimer by reference to user 
when the land is requisitioned. The property must be used at 
the time and by the tenant or some member of his family either 
as his residence or for the purposes of his business or partly as and 
for each (s. 1 (1)). It is to be expected that difficult questions 
of fact will confront the courts, and there are subsidiary provisions 
by which land is not to be deemed to be used by any person as 
his residence if he uses it only as a week-end or holiday residence 
or resides there only on occasional visits, but the fact that he was 
not actually residing there immediately before possession of the 
land was taken shall not necessarily mean that he was not then 
using the land as his residence (s. 1 (2) (a)); and land shall not 
be deemed to be used for the purposes of a business if that 
business, so far as it was previously carried on there, has been 
wholly or mainly closed down or transferred to other premises 
and the land is no longer used for the purposes of the business 
except as a business address or otherwise for the purpose of 
preserving business connections, to store furniture, plant or 
other property not removed from the land, or for some other 
purposes not involving the substantial use of the land (s. 1 (2) (b)). 
While obviously intended to be helpful, these may sometimes have 
the reverse effect, for the interpretation section to which I 
have referred does not make any attempt to define such expressions 
as ‘‘ residence,”’ or ‘‘ week-end.”’ 

So it may be useful to mention at this stage what definition 
there is and to suggest what authority is likely to be invoked 
where none has been supplied by the Act itself. 

‘“ Tenant ”’ is defined: the person for the time being entitled 
to the term created by the lease except that, for the purposes 
discussed above, it is to include, in a case where a _ lease 
is held by a trustee, a reference to the person beneficially entitled 
to the term created by the lease or the proceeds of sale thereof 
(s. 15). Thus, in applying the user test, it is the use made by 
the cestui que trust that matters. 

‘Member of the tenant’s family ’’: here, profiting no doubt 
by the fate of similar words used in the Increase of Rent, etc., 
Act, 1920, s. 12 (1) (g), the Legislature has defined the expression 
in s. 13 (1), and it covers two groups of persons. First, spouses, 
and parents and children as defined by the Fatal Accidents Act, 
1846, s. 5, and extended by the Law Reform (Miscellaneous 
Provisions) Act, 1934: thus, parents, grandparents, step-parents, 
children, grandchildren and step-children (Lord Campbell’s Act), 
notwithstanding the fact that the relationship be illegitimate or 
the consequence of adoption pursuant to an adoption order (the 
1934 extension). And secondly, any other relative who is being 
wholly or mainly maintained by the tenant. ‘‘ Relative ’”’ is not 
defined, and one may speculate on whether it should include 
blood relations only : an unreported decision on the meaning of 
‘“member of the tenant’s family”? in the above-mentioned 
paragraph of the 1920 Rent Act so favoured a tenant’s niece by 
marriage. 


‘* Residence.”’ The connotation of this word has been much 


debated in a large number of decided cases ; a discussion of these 
will be found in an article entitled ‘‘ Change of Residence,” 
The subsidiary provisions as to 


84 Son. J. 699. ** week-end ”’ 





residence on the one hand and “ not actually resident immediately 
before possession taken ”’ again recall the Rent, etc., Restrictions 
Acts; a series of decisions interpreting s. 15 of the 1920 Act 
gradually whittled away the hopes of absentee tenants. Not 
forgetting that under those Acts the question was whether a 
tenant might retain his tenancy, and under the one we are 
dealing with whether he can get rid of it, in each case in invitum, 
it is of interest to note that in Leslie & Co., Ltd. v. Cumming 
(1926] 2 K.B. 417, Roche, J., pointed out: ‘‘ The defendant 

. . was not physically present in the flat . .. but was else- 
where for reasons connected with his health ... There was 
evidence that if his health improved he intended to return.’ In 
Skinner v. Geary [1931] 2 K.B. 546 (C.A.), Serutton, L.J., dealing 
with a tenant who had no such intention, contrasted such with “a 
tenant who spends week-ends in a house, or a sea captain who is 
absent for months, it may be, but in fact returns between his 
voyages to his house.’”’ It would seem that the Landlord and 
Tenant (Requisitioned Land) Act, 1942, expressly sets out to 
exclude the week-end tenant, but would allow the sea captain 
to disclaim. 

‘** Business ”’ is twice referred to in the interpretation section : 
it includes trade and profession ; and premises used as a lodging- 
house or apartment-house shall be deemed to be used for the 
purposes of a business, but, save as aforesaid, the sub-letting in 
separate tenements of land comprised in a lease, whether or not 
services are provided for the sub-tenants, shall not be deemed to 
be the use of the land for the purposes of a business (s. 13). 
These and the subsidiary provisions of s. 1 (2) (b) already 
mentioned certainly give us an idea of what is intended ; but 
border-line cases are not unlikely. It may be mentioned here, 
though the effects of disclaimer will be dealt with in a later 
article, that one of them is to extinguish interests derived out of 
the term. ; 

The position when part of premises is requisitioned, and that 
of ‘‘ multiple leases,’’ must also be left for a future occasion, and 
I will conclude this discussion on scope by pointing out that the 
new right to disclaim is limited to cases in which land is taken 
on behalf of His Majesty in the exercise of emergency powers 
(s. 1 (1)). ‘‘ Emergency powers ”’ is defined (s. 13) by reference 
to the Compensation (Defence) Act, 1939; and “ the exercise ”’ 
of such powers, which includes the purported exercise (s. 13) is 
to be construed as a reference to their exercise between 24th 
August, 1939 (the very date on which the Compensation (Defence) 
Act, 1939, passed Ist September, 1939, was, by s. 20 (2), deemed 
to have come into operation), and a date to be declared by Order 
in Council. ‘‘ Emergency powers” is defined in s. 17, ib., as 
any power conferred by regulations made under the Emergency 
Powers (Defence) Act, 1939—in effect, by the well-known Defence 
Regulations ; by the Telegraph Act, 1863, s. 52, or by the Air 
Navigation Act, 1920 (as amended), or any power exercisable by 
virtue of the prerogative of the Crown. 











Reviews. 


Brief Life. By CectL WHITELEY, K.C., D.L. 
pp. viii and (with Index) 218. London: 
Ltd. 10s. 6d. net. 

The author has obvjously enjoyed life at the criminal bar and 
on the bench at the Old Bailey and in other lesser courts and has 
found it thoroughly satisfactory, varied and exhilarating—an 
existence in which a duke, a murderer, a philosopher, a military 
officer or a banker may cross one’s path at any moment in all the 
intimate disorder of a person to be denounced or defended before 
the Jaw. These random reminiscences and reflections are con- 
versational rather than literary. Notes on the law of clubs, 
hints on advocacy, accounts of sensational cases, extracts from 
the report of a departmental committee on corporal punishment 
mingle with anecdotes and personal recollections. Altogether it 
is the sort of book that every judge should write to give the future 
legal historian materials for his portrait and an idea of the 
atmosphere of his times. At one point he expresses a tantalising 
regret that when he was led by Sir Charles Gill, K.C., in a murder 
trial at Lewes, he made no notes of the reminiscences narrated 
to him every evening after dinner. We could have done with 
them, too. 


1942. Demy Svo. 
Macmillan & (o., 





Wills and Bequests. 

Mr. Harold William Denis Thomas, solicitor, of Babbacombe, Devon, 
left £21,846, with net personalty £10,686. 

Mr. Harold Watson, solicitor, of Redcar, left £29,272, with net personalty 
£29,070. 

Mr. William Woodcock, solicitor, of Ribbleton, Preston, left £64,696, 
with net personalty £61,219. 

Mr. Charles Gover Woodroffe, solicitor, of Hampstead Way, N.W.. left 
£32,882, with net personalty £23,080. 





The Judicial Committee of the Privy Council began their Easter Sittings 
with a list of fourteen appeals, of which two were from Africa, two from 
Canada, and ten from India. There is also one part-heard prize appeal in 
the list. Four judgments await delivery. 
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COUNTY COURT CALENDAR FOR MAY, 


Circuit 1—Northum- 
berland 


His Hon. JUDGE 
RICHARDSON 
Alnwick, 8 
Berwick-on-Tweed, 11 
Blyth, 7 
Consett, 29 
Gateshead, 5 
Hexham, 6 
Morpeth, 
+*Newcastle-upon-Tyne, 
13 (R.B.), 15 (J.8.), 
19, 26 (B.) 
North Shields, 28 


Seaham Harbour. 18 
South Shields, 27 
Sunderland, 13, 14, 


20 (R.B.) 


Circuit 2—Durham 
His Hon. JUDGE GAMON 
Barnard Castle, 14 
tishop Auckland, 
Darlington, 13 (J.S.) 

*Pucham, 12 (J.S.) 
Guisborough, 20 
Leyburn, 18 

+*Middlesbrough, 7(J.8.), 
19, 21 
Northallerton, 
Richmond, 
+#*Stockton-on-Tees, 
(J3.5.) 
Thi 
West 


Hi artlepool, 6 


Circuit 3—Cumber- 


land 
His Hon. JUDGE 
ALLSEBROOK 
Alston, 22 
Appleby, 16 (R.) 
+*Barrow-in-Furness, 6, 


Brampton, 

*Carlisle, 6 (R.), 20 
Cockermouth, 14 
Haltwhistle, 

*Kendal, 19 
Keswick, 

Kirkby Lonsdale, 12 
(R.) 
Millom, 12 
Penrith, 21 
Ulverston, 5 
+*Whitehaven, 15 

Wigton, 
Windermere, 7 (R.) 

* Workington, 


Circuit 4—Lancashire 
His Hon. JUDGE PEEL, 
O.B.E., KC, 
Accrington, = 
+*B . kburn, 4, 6 (B.), 
ll, 18 (J.S 
t*Blackpool, 6, if 7, 8(B.), 
13, 20 (8 
*Chorley, 14 
Clitheroe, 19 
Darwen, 22 
Lancaster, 1 
t*Preston, 5, 12, 15 
S.), 22 2 (B.) 


Circuit 5—Lancashire 

His Hon. JupDGE 
HARRISON 

t*Bolton, 6, 12 (J.S.), 20 

Bury, 4 (J.8.), 11 

*Oldham, 7, 14, 21 
(J.8. 

*Rochdale, 1,15 (J.8.), 


*Salford, 5, 8, 13, 18, 19 
Circuit 6—Lancashire 
His Hox. JupGr 
CROSTHWAITE 
His Hon. JupGE 
PROCTER 
t* Liverpool, 1, 4, 6. 11, 
‘ 14, 15, 18, 20 
Helens, 13 
Sesiheoen 5,19 
Widnes, 8 
*Wigan, 7, 21 


Circuit 7—Cheshire 
His Hoy. Jupcr 
RICHARDS 
Altrincham, 6, 20 
*Birkenhead, 
ll (J.8.), Fi 
21(R.) 
Chester, 5, 19 
*Crewe, 8 
Market Drayton, 1 
Nantwich, 1 
*Northwich, 14 
Runcorn, 12 
*Warrington, 7, 21 


Circuit 8—Lancashire 
His Hon. JupGe LEIGH 


Leigh, 1, 15 
t*Manchester, 4, 5, 


Circuit 10—Lancashire 
His Hon. JupGe Bureis 
* Ashton - under - Lyne, 
y 
*Burnley, 14, 15 
Colne, 13 
Congleton, 29 
Hyde, 18 
*Macclesfield, 7, 
Nelson, 
Rawtenstall, 6 
Stalybridge, 21 (J.S.) 
*Stockport, 5, 19, 20 
(J.S.), 22 (B.) 

Todmorden, 12 


12 (B.) 


Circuit 12—Yorkshire 
His Hon. JUDGE 
FRANKLAND 
*Bradford, 1, 13, 15 
(J.S.), 20 (R.B.), 29 
Dewsbury, 14 (R.) 


7, 8 (J.S.) 
*Huddersfield, 5, 6 
(J.S.), — B.) 
Keighley, 
Otley, 20 
Skipton, 22 
Wakefield, 12 
(R.B.) 


Circuit 13—-Yorkshire 


His Hon. JUDGE 

ESSENHIGH 
*Barnsley, 6, 7 

G lossop, 20 (R.) 

Pontefract, 11, 12, 
Rotherham, 19, 20 

*Shetfield, 1, 5 (J. 8.), 
8 (R.), 14, 15, 21, 


Circuit 14—Yorkshire 
His Hon. JUDGE 
STEWART 
Easingwold, 
Harrogate, 15 (R.), 22 
Helmsley, 5 
Leeds, 6, 8 (R.), 13, 
14 (J.8.), 20, 21 
(J.S.), 22 (R.) 
Ripon, 
Tadcaster, 19 
York, 12 


Circuit 16—Yorkshire 
His Hon. JUDGE 
GRIFFITH 
Beverley, 7 (R.) 8 
Bridlington, 4 
Goole, 19 
Great Driffield, 
+* ee - upon - ‘Hull, 


19 (R.) 





11 (R.), 12 (R.), 
14, 13 ) GW. S.), 18 
(R.B.), 27 (R.) 

New Malton; 20 

Pocklington, 

*Scarborough, 5, 6, 12 
(R.B.) 

Selby, 1 

Thorne, 28 

Whitby, 6 (R.), 7 


Circuit 17-—Lincoln- 
shire 
His How. JUDGE 


LANGMAN 
Barton - on - Humber, 
21 (R.), 28 
+*Boston, 7 (R.), 14, 
28 (R.B.) 
Brigg, 4 
Caistor, 27 
Gainsborough, 
29 
Grantham, 15 
t*Great Grimsby, 5, 6 
(J.8.), 7 (R.B.) 8, 
19, 20 (J.8.) (R. 
every Wednesday) 
Holbeach, 22 
Horncastle, 21 (R.) 
*Lincoln, 7 (R.) (R.B.), 


8 (R.), 


1 
*Louth, 26 
Market Rasen 13 (R.) 
Seunthorpe, 11 ( R.). 
Is 


aes. | s 3 (R. ) 
Sleaford, 
Spalding 31 
Spilsby, 13 


Circuit 18—Notting- 
hamshire 
His Hon. JUDGE 


HILDYARD, K.C. 
Doncaster, 6, 7, 8, 29 
East ee 5 (R.) 
Mansfield, 

Newark, 8 ™ " ‘ 
*Nottingham, 7 (R.B.), 
: J.S.), 15, 20, 

2 3.) 

Worksop, 12 (R.), 19 

Circuit 19-Derbyshire 

His Hon. JUDGE WILLES 

Alfreton, 12 

Ashbourne, 5 

Bakewell, 





4 +8 (B.), i, 12, 13, 


Buxton, 11 
*Chesterfield, 8, 15 
*Derby, 6, 19 (R.B.), 

20, 21 (J.S.) 

Ilkeston, 19 

Long Eaton, 

Matlock, 4 

New Mills, 

Wirksworth, 


Circuit 20—Leicester- 
shire 
His Hon. JUDGE 
GALBRAITH, K.C. 
Ashby-de-la-Zouch, 21 
*Bedford, 12 (R.B.), 13 
Bourne, 
Hinckley, 20 
Kettering, 12 
*Leicester 4,5,6(J.S.) 
(B.), 7 (B.), 8 (B.) 
Loughborough, 19 
Market Harborough, 
ll 
Melton Mowbray, 1, 
oo 
Oakham, 8 (R.) 
Stamford, 18 
Wellingborough, 14 


Circuit 21—Warwick- 
shire 


His Hon. JUDGE DALE 

His Hon. JUDGE 
FINNEMORE (Add.) 

a ee ae 1, 4, 5, 
G, 7, 8; 12 (B.), 
13, 14 13; 18 19 


Circuit 22—Hereford- 


shire 
His HON. JUDGE ROOPE 
REEVE, K.C. 


Bromsgrove, 29 
Bromyard, 20 
Evesham, 27 
Great Malvern, 11 


Hay, 
*Hereford, 19 
*Kidderminster, 

Kington, 

Ledbury, 13 
*Leominster, 18 
*Stourbridge, 14, 15 
Tenbury, 28 
*Worcester, 21, 22 


12, 2 


Circuit 23 — North- 
amptonshire 
Hts HON. JUDGE FORBES 
Atherston, 14 
Banbury, 6 (R.B.), 27 
Bletchley, 7 
Chipping Norton, 20 
*Coventry, ii, 12 
(R.B.) 
Daventry, 13 
Leighton Buzzard, 
*Northampton, 4, 5, 


8 (R.B.) 
Nuneaton, 6 
Rugby, 7, 21 (R.) 
Shipston-on-Stour, 19 


Circuit 24— Mon- 
mouthshire 
His Hon. JUDGE THOMAS 
Abergavenny, 
Abertillery, 12 
Bargoed, 13 
Barry, 7 
+*Cardiff, 4, 5, 6, 8,9 
Chepstow, 
Monmouth, 26 
t*Newport, 21, 22 
Pontypool and Blaen- 


avon, 20, 28 
*Tredegar, 14 
Circuit 25 — Stafford- 
shire 
His HON. JUDGE C! eons 
*Dudley, 5, 12 (J.S 
¢ 
ey 4, 14 (J.8.), 
2 8.) 
*W ony = h, 13 
(J.S.), 20, 27 (J.8.) 
* Wolverhampton, 1, 8 
(J.8.), 15, 22 (J.8.) 


Circuit 26 — Stafford- 
shire 
His HON. JUDGE 
FINNEMORE 
Burslem, 
*Hanley, 7, 21 22 


Leek, 11 
Lichfield, 
Newcastle-under- 
Lyme, 12 

*Stafford, 8 
*Stoke-on-Trent, 6 
Stone, 
‘Tamworth, 
Uttoxeter, 15 


Circuit 27— Middlesex 

His = JupGE TUDOR 
REES 

Whitechapel (Sitting 


Circuit 28-Shropshire 
His Hon. JUDGE 
SAMUEL, K.C 
Brecon, 
Bridgnorth, 
Builth Wells, 
Craven Arms, 
Knighton, 
Llandrindod Wells, 
Llanfyllin, 15 
Llanidloes, 6 
Ludlow, 11 
Machynelleth, 8 
Madeley, 14 
*Newtown, 7 
Oswestry, 12 
Presteign, 
*Shrewsbury, 8, 21 
Wellington, 19 
Welshpool, 13 
Whitchurch, 20 
Circuit 29—Caernar- 
vonshire 
Hon. JUDGE SIR 
ARTEMUS JONES, 
K.C 


HIs 


Bala, 11 
t* Bangor, 18 
Blaenau Festiniog, 
*Caernarvon, 13 
Colwyn Bay, 14 
Conway, 
Corwen, 11 
Denbigh, 7 
Dolgelly, 1 
Flint 13 (R.) 
Holyhead, 19 
Holywell, 6 
Llandudno, 
Llangefni, 
Llanrwst, 15 
Menai Bridge, 
Mold, 20 (R.) 
*Portmadoc, 
Pwilheli, 8 (R.) 
Rhyl, 8 
*Ruthin, 
Wrexham, 4, 5 


Circuit 30 — Glamor- 
ganshire 
Hts Hon. JUDGE 
WILLIAMS, K.C. 
*Aberdare, 5 
Bridgend, 1, 27 
28, 29 
Caerphilly, 
Merthyr Tydfil, 7, 
*Mountain Ash, 6 
Neath, 19, 20, 21 
*Pontypridd, 13, 14, 15 
Port Talbot, 22 
*Porth, 11 
*Ystradyfodwe, 


Circuit 31—Carmar- 
thenshire 
His Hon. JUDGE 
Morris, K.C. 
Aberayron, 2 
+* Aberystwyth, 14 
Ammanford, 13, 19 
Cardigan, 
+*Carmarthen, 12 
+* Haverfordwest, 15 
Lampeter, 
Llandilofawr, 
Llandovery, 9 
Llanelly, 1, 18 
Narberth, 11 
Newcastle-in- Emlyn,4 
Pembroke Dock, 
*Swansea, 5, 6, 7, 8, 


Circuit 32—Norfolk 

His Hon. JUDGE 
ROWLANDS 

Beccles, 4 

Bungay, 

Diss, 

Downham Market. 

East Dereham, 6 

Eye, 5 

Fakenham, 12 

+*Gt. Yarmouth, 1, 21, 

9 


(R.), 


20 


Harleston, 11 
Holt, 7 
+*King’s Lynn, 14, 1 
t+ Lowestoft, 8 

North Walsham, 13 
*Norwich, 18, 19, 20 © 
Swaffham, 

Thetford, 
Wymondham, 


Circuit 33—Essex 
His Hon. JUDGE 
HILDESLEY, K.C. 

Braintree, 8 

*Bury St. Edmunds, 12 

*Chelmsford, 4 
Clacton, 26 
Colchester, 6, 7 
Felixstowe, 
Halesworth, 19 
Halstead, 29 
Harwich, 

t* Ipswich, 13, 14, 15 

Maldon, 21 








Burton-on-Trent, 13 
(R.B.) 





at Shoreditch County 
Court), 1, 8, 15, 22 





Circuit 34— Middlesex 
His Hon. JUDGE 
AUSTIN JONES 
.. JUDGE TUDOR 
ES (Add. ) 
Uxbridge, 5, 12, 19 


Circuit 35—Cam- 
bridgeshire 
His Hon. JUDGE 
CAMPBELL 
Biggleswade, 
Bishops Stortford, 
*Cambridge, 8 (R.B.), 
13 (R.), 20 (J.S.) 





Hitchin, 11 
*Huntingdon, 1 
14, 29 (R. 
Luton, 7 (J.S.) (B.), 
8, 29 (R.B.) 
March, 18 
Newmarket, 29 
*Oundle, 1 
Peterborough, 8 (R.), 
9 15 
Royston, 15 
Saffron Walden, 4 
Thrapston, 6 
Wisbech, 8 (R.), 19 


Circuit 36—Berkshire 


(R.), 


His Hon. JupGk Hurst 
*Aylesbury, A, 22 
(R.B.) 


Buckingham, 12 
Henley-on-Thames, 18 
High Wycombe, 7 
*Oxford, 4, 18 (R.B.), 
21 
Reading, 7 (R.B.), 13 
14, 15 
Thame, 
Wallingford, 11 
Wantage, 26 
*Windsor, 5, 6, 19, 20 
Witney, 
Circuit 37— Middlesex 
His Hon. JUDGE 
HARGREAVES 
Chesham, 5 
*St. Albans, 19 
West London, 4, 6, 7, 
18, 20, 21, 27, 28 


Circuit 38— Middlesex 
His Hon. - DGE ALCHIN 
Barnet, 19 
*E aunenben, a A 
14, 15, 21 

Hertford, 6 
Watford, 13, 20 


Circuit 39— Middlesex 
His HON. JUDGE 
ENGELBACH 
Shoreditch, 1, 4, 5, 7, 
8, 11, 12, 14, 15, 16, 
19, 21, 22, 28, 29 


Circuit 40— Middlesex 

His HON. JUDGE 
JARDINE, K.C. 

His HON. JUDGE 
DRUCQUER (Add.) 

His Hon. JUDGE TUDOR 
RE 


8, 12, 








( ‘lerke nwell, 1. 4, 5, 6, 
7, So 2k, 13, 14, 
15, 18, 19, 20, 21, 22 


Circuit 41— Middlesex 
His Hon. JUDGE 
EARENGEY, K.C. 
His HON. JUDGE TREVOR 
HUNTER, K.C. (Add.) 


Circuit 42— Middlesex 
His Hon. JUDGE DAVID 
DAVIES, K.C. 

Bloomsbury, i, 4, 5, 
&7 11, 12, 13, 
14, 15, 18, 19, 20, 
21, 22 
Circuit 43— Middlesex 
His Hon. JUDGE LILLEY 
His HON. JUDGE 


DRUCQUER (Add.) 
Marylebone, 


Circuit 44— Middlesex 
His Hon. JUDGE Sir 
MORDPAUNT SNAGGE 
H1s HON. JUDGE AUSTIN 
Jones (Add.) 
Westminster, 1, 4, 5, 
€, 25:55. 2h, Be, 26; 
14, 15, 18, 19, 20, 
21, 22 
Circuit 45—Surrey 
His Hon, JUDGE 
HANCOCK, M.C 
His HON. JUDGE 
Horst (Add.) 
*Kingston, 1, 5, 8, 12, 
15, 19, 22 
*Wandsworth, 4, 6, 7 


Circuit 46— Middlesex 
His Hon. JUDGE 
DRUCQUER 
Brentford, £7, Fi, 34, 
18, 21 
* Willesden, =i, ay 
12, 13 


6, 38, 


Circuit 47--Kent 
His Hon. JUDGE WELLS 
His Hon. JUDGE 
HURST — ) 
Te 4, 5, 
ey 13, 14, "1b 
13, ie 20, 21, 
Woolwich, 6, 20 





Circuit 48—-Surrey 
His Hon. JUDGE 
KoNsTAM, C.B.E., K.C 
Dorking, 7 
Epsom, 6, 20 
*Guildford, 14 
Horsham, 12 
Lambeth, 1, 5, 8 
15, 18, 19, 21, 


- 
3) 


22 
Redhill, 13 
Circuit 49—Kent 
His Hon. JUDGE 
CLEMENTS 
Ashford, 4 

*Canterbury, 
Cranbrook, 
Deal, 

* Dover, 13 
Faversham, 
Folkestone, 
Hythe, 8 

*Maidstone, 15 
Margafe, 

*Ramsgate, 6 

+* Rochester, 20, 21 
Sheerness, 7 
Sittingbourne, 19 
Tenterden, 11 

Circuit 50—Sussex 

His Hon. JUDGE 

AUSTIN JONES 
His HON. JUDGE 
ARCHER, K.C. (Add.) 

Arundel, 1 
Brighton, 7, 14, 15 

+*Chichester, 8 

* Eastbourne, 13 

*Hastings, 12 
Haywards Heath, 

*Lewes, 18 
Petworth, 4 
Worthing, 5, 19 


Circuit 51 — Hamp- 
hi 


12 


20 


shire 
His HON. JUDGE 
TOPHAM, K.C, 
Aldershot, 
Basingstoke, 13 
Bishops Waltham, 
Farnham, 15, 16 
*Newport, 
Petersfield, 22 
+*Portsmouth, 4 (B.), 
7, 14, 21 
Romsey, 
Ryde, 27 
t*Southampton, 5, 12, 
19, 20 (B.) 
*Winchester, 20 
Circuit 52—Wiltshire 
His Hon. JUDGE 
JENKINS, K.C. 
*Bath, 7 (B.), 14 (B.) 
Calne, 9 
Chippenham, 18 
Devizes, 11 
*Frome, 12 (B.) 
Hungerford, 
Malmesbury, 14 (R.) 
Marlborough, 19 
Melksham, 
*Newbury, 13 (B.) 
*Swindon, 6, 20 (B.) 
Trowbridge, & 
Warminster, 4 
Wincanton, 15 


Circuit 53 — Glouces- 
tershire 
His HON. JUDGE 
KENNEDY, K.C 
Alcester 28 
*Cheltenham, 12, 13, 26 
Cirencester, 14 
Dursley, 7 
t+*Gloucester, 
Newent, 5 
Newnham, 20 
Northleach, 9 
Redditch, 29 
Ross, 8 
Stow-on-the-Wold, 6 
Stratford-on-Avon, 21 
Stroud, 19 
Tewkesbury, 18 
Thornbury, A 
Warwick, 22 
Wine otaen, 16 


Circuit 54—Somerset- 


11, 27 


hire 
His HON. JUDGE 
WETHERED 








Saxmundham, 
Stowmarket 1, 22 
Sudbury, 


Woodbridge, 20 


11, 13, 14, 18, 20, 21 





1942. 


t* Bristol, 1 (B.), 4 (J.S8.) 
11 (J.S.), 12, 13, 14 
18, 19, 20, 21, 22 


(B.) 
Minehead, 


19 (R.) 
*Wells, 5 
We ston - super - Mare, 
6,7 
Circuit 55 — Dorset- 
shire 


HIs Hon. JUDGE CAVE, 
K.¢ 
Andover, 
Blandford, 
*Bournemouth, 8 (J.S.) 
11,:12, 14 (R.) 
Bridport, 26 (R). 
Crewkerne, 19 (R.) 
*Dorchester, 1 
Lymington, 
t Poole, 6, 20 (R,) 
Ringwood, 
*Salisbury, 7 
Shaftesbury, 4 
Swanage, 
*Weymouth, 5 
Wimborne, 
*Yeovil, 14 


Circuit 56—Kent 
His HON. JUDGE SIR 
GERALD Hurst, K.C 
Bromley, 12, 1: 
*Croydon, 1, 4, 
12 (R.), 
15, 19 (R.), 
Dartford, 7, oT 
East Grinstead, 1 
Gravesend, 18 
Sevenoaks, 11 
Tonbridge, 
Tunbridge Wells, 14 


13 (R.) 





Circuit 57-Devonshire 
His HON. JUDGE 
THESIGER 
Axminster, 11 
t* Barnstaple, 19 
Bideford, 20 
Chard, 12 
tExeter, 7, 8 
Honiton, 
Langport, 11 (R.) 
Newton Abbot, 14 
Okehampton, 
South Molton, 21 
Taunton, 4 
Tiverton, 13 
*Torquay, 
Torrington, 
Totnes, 15 
Wellington, 18 


Circuit 58—Essex 


5, 6 





His HON. JUDGE TREVOR 
HUNTER, K.C. 
Brentwood, 22 (R.) 
Gray’s Thurrock, 12 

(R.) 

Ilford, 4 (R.), 5, 11 
(R.), 18 (R.), 19 
Southend, 6 (R.), 13 

14 (R.), 15, 20(R.B.) 
Circuit 59—Cornwall 
His HON. JUDGE 
* ARMSTRONG 


Bodmin, 21 
Camelford, 20 
Falmouth, 5 
Helston, 
Holsworthy, 22 
Kingsbridge, 15 
Launceston, 
Liskeard, 21 (R.) 
Newquay, 11 
Penzance, 4 
+*Plymouth, 6 (R.), 12, 
3, 14 


Redruth, 7 

St. Austell, 11 (R.) 
Tavistock, 19 
t*Truro, 8 


tThe Mayor’s & City 
of London Court 
His HON. JUDGE 
DODSON 
His Hon. JUDGE 
WHITELEY, K.C 
His Hon. JUDGE 
THOMAS 
His HON. JUDGE 
BEAZLEY 
Guildhall, 1 
5,6 = ) 7 
1, 12, * 


(J.S.), 
)s 


(J.8.), 
, 3( (8 3.), 
1 (A.), 14, 
15 18, 19, 20 
(A.), 27 
* = Bankruptcy 
Court 
Admiralty 
Court 
(R.) Registrar 
(F.S.) Judgment 
Summonses 
Bankruptey 


t= 





t* Bridgwater, 8 


(RB: B) Registrar in 
sankruptecy 
(Add.) Additional 
Judge 
(A.) = Admiralty 
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To-day and Yesterday. 
LEGAL CALENDAR. 


20 April.—In 1704, when John Hay, 
Tweedale, became Lord Chancellor of Scotland 
had been before him) the shadow of the approaching Union 
with England and the consequent threat of impending dissolution 
already lay on his new office, and he held it for less than five 
months. The last years of his life he spent at his seat at Yester, 
in Kast Lothian, enjoying the pleasures of a country gentleman, 
till he died of an apoplectic stroke on the 20th April, 1713. 
In person he was ‘‘a short, brown man,” and was described 
as ‘‘ a great promoter and encourager of trade and of the welfare 
of his country. He hath good sense, is very modest, much a 
man of honour and highly esteemed in his country.” 

21 April.—James Holloway was a citizen of Bristol, a clever 
man but restless and excitable. He formed a scheme for the 
improvement of English linen and set up a manufactory in 
Warwickshire. He traded with the West Indies and he engaged 
in politics. While in London advertising his linen plan which 
he declared would employ 80,000 persons, he became involved 
in a Whig plot against the Government. Risings were to be 
organised in the capital and the chief towns, and he was to 
be the chief mover in Bristol, which he thought he could hold 
with 350 men. The conspiracy was discovered, he was summoned 
to answer a charge of high treason, and, not appearing, was 
outlawed. He escaped to the West Indies but was arrested 
at St. Eustatius and sent home in irons. On the 21st April, 
1684, he was brought before the King’s Bench on his outlawry 
and ordered for execution. Pardon was refused and the sentence 
was carried out at Tyburn, his head and quarters being fixed on 
the gates of Bristol. 

22 April.—Roger Therry, the son of a Dublin barrister, was 
born on the 22nd April, 1800. He was called to the Irish Bar 
in 1824 and to the English Bar at Gray’s Inn in 1827. He made 
the acquaintance of George Canning, whose speeches he edited, 
and through his influence was appointed Commissioner of the 
Court of Requests of New South Wales in 1829. Next year he 
became a magistrate, but his path was not smooth, partly because 
of his active intervention on behalf of Roman Catholics. In 
1841 he became Attorney-General, in 1845 resident judge at 
Port Phillip, and in 1846 a puisne judge of the Supreme Court 
and primary judge in equity. He retired in 1859 and returned 
to England, dying at Bath in 1874. 

23 April.—On the 23rd April, 1669, Pepys wrote: ‘‘ To the 
Council Chamber and heard two or three causes: amuny others 
that of the complaint of Sir Philip Howard and Watson, the 
inventors, as they pretend, of the business of varnishing and 
lacquer work, against the Company of Painters, who take upon 
them to do the same thing; when I saw a great instance of the 
weakness of a young counsel not used to such an audience against 
the Solicitor-General and two more able counsel used to it. 
Though he had the right of his side and did prevail for what he 
pretended to against the rest, yet it was with much disadvantage 
and hazard.” 

24 April.—‘ Memorandum that on Sunday in the Vigil of 
St. Mark the Evangelist in the fourteenth year of the reign of 
King Edward the Fourth after the Conquest, John More, Gentle- 
man, was married to Agnes, daughter of Thomas Graunger in 
the parish of St. Giles, outside Cripplegate, London.’ The date 
was the 24th April, 1474, and the church was St. Giles, Cripple- 
gate. John More was then a young man in the twenties and the 
career that lay before him was to make him a judge of the King’s 
Bench, but his glory and his memory rest on the child of his 
marriage, born in 1478, Sir Thomas More, Lord Chancellor, who 
at every point of his life stands among the greatest of Englishmen. 

25 April.—One of Europe’s meteoric dictators was Johan 
Struensee, who from being court physician to the Danish king 
rose to the highest power in the state. During the ten months 
that he was absolute in government he made 1,069 decrees. He 
dismissed the staffs of public departments wholesale and changed 
the administration of the law without regard to national customs. 
At last the general ill will which he attracted overthrew him. On 
the 25th April, 1772, the Committee of Enquiry set up to try 
him condemned him to death and the King in Council confirmed 
the decision. On the same day he was acquainted with his fate. 
He received and read with extraordinary composure the five 
sheets of the formal document containing his sentence. He told 
those present that they should attribute this to his ‘“ long 
preparations for his unhappy fate.’”’ He was executed a few 
days later. 

26 April.—After his 1780 masterpiece of raising a mob which 
held London in terror for days, burning and looting public and 
private buildings, Lord George Gordon continued his career as 
an agitator. In 1786 the diamond necklace scandal was shaking 
Frahce and he wrote in the Press attacking Queen Marie 
Antoinette, accusing her of wantonly persecuting the sinister 
Cagliostro, then a fugitive in England. He also wrote denouncing 


second Marquis of 


the English criminal Jaw as contrary to the Mosaic code, for he 
He was prosecuted 


had abandoned Protestantism for Judaism. 


(as his father | 


| for libel in respect of both these pronouncements, and in 1787 


appeared repeatedly in the Court of King’s Bench. When he 
pleaded ‘‘ not guilty’ he was attended by a corporal of the 
Guards who carried his books and papers. On the morrow, the 


| 26th April, he came again and, as the judges were rising, addressed 





them, saying that the previous day he had refrained from 
contending with their lordships as to the propriety of pleading 
to two informations at once, though he had only been served 
with one. He added that a Grenadier having earried his bag 
gave occasion to one of the counsel to ask him whether he had 
come to besiege them; to-day he had brought his bag himself, 
He now asked the court’s authority to recover a letter relating 
to the first information ‘as the nicest delicacy ought to be 
attended to, great personages only being involved in the cause 
between the Court of France, St. James’s and _ himself.” 
Eventually he was sentenced to five years’ imprisonment. 


ACT AGAINST SWEARING. 

At Alford in Lincolnshire recently a fine of two shillings was 
imposed under an Act of 1745 on a war reserve constable who 
had yielded to the impulse to accompany the payment of his 
rates with a profane comment. Had he been a day labourer, a 
common soldier, a common sailor or a common seaman he would 
have got off with one shilling. Had he been of or above the 
degree of gentleman his lapse would have cost him five shillings. 
Rarely does the Legislature grade penalties so nicely. It was to 
this statute that Lord Ellenborough, C.J., once alluded when a 
sanctimonious counsel treating a trumpery case with great 
solemnity repeatedly used expressions like ‘‘ I call Heaven to 
witness ’’ or ‘‘ As God is my judge.’’ At last the Chief Justice 
intervened saying: ‘Sir, | cannot allow the law to be thus 
violated in open court; I must proceed to fine you for profane 
swearing five shillings an oath.”’ If the Act had been rigorously 
enforced Lord Thurlow, L.C., would have been a good deal out 
of pocket, for he had an energetic way of swearing at everyone, 
even the King and the bishops. But once he met a match in an 
Irish labourer repairing the pavement outside his house. Angered 
at seeing a load of stones just on his threshold he vented a 
torrent of curses on the nearest workman and told him to take 
them away. ‘‘ Where shall I take them to, your honour ? ”’ he 
asked. ‘‘ You lousy scoundrel, take them to hell! Do you hear 
me ?”’ answered Thurlow. ‘‘ Have a care, your honour,” said 
the man. ‘‘ Don’t you think now that if I took them to the other 
place, your honour would be less likely to fall over them ? ” 








Our County Court Letter. 


Family of Deceased Tenant. 


IN a case at Stratford-on-Avon County Court (Crooke v. Whelton) 
the claim was for possession of a house, which had been let to 
one Pearce for forty years at a rent of 9s. 10d. a week. Pearce 
had died in April, 1941, and his wife had predeceased him by 
three months. There was therefore no devolution of the statutory 
tenancy under the Increase of Rent, etc., Act, 1920, s. 12 (1) (9), 
and notice to quit had been given to the executor. Nevertheless 
the defendant and his wife, who was the daughter of the late 
tenant, had gone intg possession of the house, although they 
owned a house elsewhere. The defendant’s case was that, on 
the death of his mother-in-law, he and his wife had let their 
own house, and had taken up residence with her father, the late 
tenant. They had been residing with him for three months before 
his death. His Honour Judge Kennedy, K.C., observed that, 
under the Rent, etc., Restrictions (Amendment) Act, 1933, s. 13, 
a member of a deceased tenant’s family could only claim protection 
under the Acts in the event of bona fide residence with him for 
six months before his death. As the defendant’s wife had not 
resided with her father for the minimum period, neither she nor 
her husband was a statutory tenant. An order was made for 
possession in two months. 


Doctor’s Bills as Necessaries. 

In McWhinney v. Ahearn and McCunn, heard at Stratford-on- 
Avon County Court, the claim was for £3 5s. in respect of pro- 
fessional services. The plaintiff was a doctor, and he had 
attended the two sons of the defendants, who were formerly 
husband and wife. Following a divorce, the second defendant 
had re-married. The first defendant had offered payment on 
conditions, but these were not accepted, as the plaintiff had been 
told at the outset that the first defendant was responsible. The 
second defendant’s case was that she divorced the first defendant 
four years ago. Under an agreement he should have paid her £2 a 
week, but, during the four years she had not received £50. The 
first defendant was thus responsible for the children’s maintenance. 
If the second defendant had received the agreed amounts regularly 
she would have paid the plaintiff, but she had had no option but 
to refuse. His Honour Judge Kennedy, K.C.,. gave judgment for 
the second defendant, and for the plaintiff against the first 
defendant, with costs, including that payable to the second 
defendant. 
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Notes of Cases. 
CHANCERY DIVISION. 


In re Dennis Settlement Trusts. 
Farwell, J. 20th March, 1942. 

Settlement—Forfeiture of life interest on income vesting in third persons— 
Beneficiary directs accumulations of income—Beneficiary takes contingent 
interest in accumulations—Forfeiture. 

Adjourned summons. 

By a settlement dated the 28th February, 1923, T, having vested certain 
trust funds, in the names of the trustees declared that the trustees should 
stand possessed thereof upon trust “‘ to pay the income thereof to or to 
apply the same for R ” (the infant son of the settlor) “‘ during his life 
until any act or event shall happen . . . whereby the income of the trust 
funds would, if belonging to the son absolutely, become vested in or charged 
in favour of some other person or persons or corporation and thereupon 
the trustees shall retain the said income during the remainder of the life 
of the son upon trust . . . as they in their discretion think fit to pay all 
or any part of such income or to apply the same for the maintenance and 
personal support and benefit of the son ” and any other persons who would 
be entitled to receive the same if he were dead. The son attained the 
age of twenty-one years on the 8th February, 1935. The trustees then 
had in their hands certain investments representing accumulations of 
income, and doubts were entertained whether the son was absolutely 
entitled to these. The settlor was willing to bring a further sum of 
Conversion Loan into settlement. In these circumstances a deed of release 
and confirmation made the 7th July, 1935, between the settlor, the trustees 
and the son was executed, whereby it was declared that the Conversion 
Loan and the past accumulations of income should be held by the trustees 
as capital moneys on the trust of the original settlement and that as,from 
the 8th February, 1935, until the 8th February, 1941, the trustees should 
not pay to the beneficiary the income of the trust fund, but in lieu thereot 
should pay to him £1,000 per annum and should accumulate the remainder 
of the income and should on the 8th February, 1941, pay and transfer to 
the son absolutely, if he should be then living and no act or event of 
forfeiture should have occurred, the Conversion Loan and all accumulations 
made under the trusts thereof and, subject thereto, should hold such 
accumulations upon the trusts declared concerning the original trust funds. 
By this summons the trustees asked whether the execution of the deed 
of 1935 had created a forfeiture of the interests of the son. 

FarweE tL, J., said that it was not possible for the court to supply words 
in a forfeiture clause (In re Brewer's Settlement [1896] 2 Ch. 503, per Chitty, J.). 
He must construe the words which were actually used. The first contention 
for the son was that the clause must be read as though it only took effect 
in the event of the whole income becoming vested or charged in favour of 
some other person or persons. He could not adopt that view. The 
forfeiture took effect if any part of the income became vested or charged. 
The further question was whether the deed of 1935 operated so as to vest 
part of the income in some other person. The effect of the deed was that 
so far as the accumulations were concerned the son took an interest con- 
tingent in his being alive on the 8th February, 1941, and there being 
no forfeiture. The result was that his interest in the whole income had 
become a contingent interest and persons other than the son were interested 
in the income. Accordingly there has been a forfeiture. 

CounseL: Wilfrid Hunt; A. H. Droop; S. P. Hayward. 

Souicrrors: Ellis, Munday & Clarke. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 
Tully v. West Hartlepool Steam Navigation Co., Ltd. 
Tucker, J. 2nd February, 1942. 

Factories and workshops—Shipyard—Injury to workman on ship moored in 
part of river marked out by buoys—Whether a shipyard—Shipbuilding 
Regulations, 1931. 

Action under the Fatal Accidents Act tried by Tucker, J. 
The plaintiff’s late husband was employed as a plumber on the S.S. 

‘ Lindenhall,” which was moored in the Tyne some 300 yards from the 

bank, when he fell through a hatch into a hold and received fatal injuries. 

His widow brought this action against the owners of the vessel, alleging 

common-law negligence and breach of the Shipbuilding Regulations, 1931. 
Tucker, J., having found, as a fact, that the accident was caused by the 

absence of fencing, and held that the defendants were liable at common law, 

said that he must consider the allegation of breach of statutory duty in 
case he were wrong on the other branch of the case. The Regulations of 

1931, which were kept alive by the Factories Act, 1937, applied to the 

construction and repair of ships in shipbuilding yards as defined in the 

regulations. Regulation 10 placed the material duty on the “ occupier ” 
of the yard. The plaintiff therefore had to show that something in the 
nature of construction or repair was being pérformed on the ship; that 
it was in a shipbuilding yard at the time ; and that the defendant owners 

were the occupiers of the premises in question. It would seem curious if a 

ship moored in a river were to be held to be in a shipbuilding yard. The only 

reasoning by which it could be contended that it was, was the following: 

It was argued that by reason of private Acts of the Tyne Improvement 

Commissioners ships in the position of the “ Lindenhall” were deemed to 

be in the Northumberland Docks. The joint effect of s. 23 of their Act 

of 1867 and s. 14 of their Act of 1886 was said to be that certain buoys 
in the river were deemed to be part of and within the Northumberland 

Docks. A ship moored as was the “ Lindenhall” must therefore, it was 





argued, be taken to be in the docks for the purposes of the Regulations of 
1931. He (his lordship) thought that argument unsound. First, there was 
no evidence to show that the Northumberland Docks were a shipbuilding 
yard. Next, the mere fact that the Tyne Improvement Commissioners’ 
private Acts provided that, for the purposes of those Acts, which were 
concerned with the levying of dues, etc., the buoys were to be deemed to be 
part of the docks was not conclusive to establish that a ship in that position 
must be taken to be in the dock for the purposes of the Regulations of 1931, 
always assuming that the dock was a shipbuilding yard. Moreover, even if 
the “ Lindenhall”” was within a shipbuilding yard within the meaning of 
the regulations, he (his lordship) was not satisfied that the defendant 
shipowners could be regarded as the “ occupiers’ within the meaning of 
the Regulations. The position of occupiers in relation to the Regulations 
was considered by Lord Wright in Smith v. Cammell, Laird & Co., 84 Sou. J. 
149; [1940] A.C. 242 For the purposes of his decision he (Tucker, J.) had 
assumed that the degaussing being carried out to the “ Lindenhall ” was a 
“ repair.” 
CounsEL: Beresford, K.C., and Edgedale ; H. M. Pratt. 
Soricrrors: W. H. Thompson ; Holman, Fenwick & Willan. 
{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Glazier v. Staffordshire County Council. 
Humphreys, J. 19th February, 1942. 
Negligence—Poor-law institution—Unlighted passage—Injury by falling to 
inmate outside dormitory during night—Liability. 

Action tried by Humphreys, J. 

The plaintiff was an inmate in a poor-law institution owned and controlled 
by the defendant county council. Having left his dormitory one morning 
in January, 1941, before 7 a.m., when the inmates were called, he descended 
a flight of stairs near the dormitory door in order to wash for breakfast, 
and in so doing fell and suffered the injuries in respect of which he now sued. 
His case was that he left the dormitory in order to visit the lavatory, did so, 
and then fell down the stairs in the darkness. The judge found that he left 
the dormitory before the proper time in order to go down to wash, and that 
the lights in the passage were, as the defendants contended, in fact on. 

Humpureys, J., said that the plaintiff did not set up even a prima facie 
case, apart from his allegation, which he (his lordship) on the evidence did 
not accept, that he had left the dormitory in order to visit the lavatory. 
That being so, there was no duty on the institution authorities to keep the 
passages lighted during the hours of darkness when the inmates were in their 
dormitories for rest. Even had the lights not been on, and even had that 
fact shown some degree of negligence on the part of the authorities, the 
inmate who chose to walk in the passages in darkness before he had been 
called did so at his own risk. There must be judgment for the defendants. 

CounsEL: NSolley ; Fox-Andrews and Hopkins. 

Soricrrors: Tarlo, Lyons & Co. ; Sharpe, Pritchard & Co., for H. L. 
Underwood. 

{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Portman ¢. Latta. 
Croom-Johnson, J. 3rd March, 1942. 

Landlord and tenant—Breach of repairing covenant—Diminution in value 
of reversion—Measure of damages—Landlord and Tenant Act, 1927 
(17 & 18 Geo. 5, c. 36), s. 18. 

Action for damages for breach of covenant. 

On the 7th December, 1939, the defendant tenant exercised his option 
under a lease from the plaintiff landlord of giving six months’ notice to 
terminate the lease without prejudice to the landlord’s claims as covenantee 
under the lease. The premises were duly vacated on the 30th June, 1940, 
and were admitted not to be on that date in the state of repair required 
by the repairing covenants in the lease, particulars of alleged deficiencies 
being delivered by the landlord to the tenant. The estimated cost of the 
repairs specified as necessary was £917. The tenant declined to do the work 
or pay the £917. This action was accordingly brought for £1,042, ‘which 
included £125 in respect of loss of use of the premises for the two months 
which the repairs would take. 

Croom-JoHNSON, J., referred to the change in the law effected by s. 18 
of the Landlord and Tenant Act, 1927, which provided in subs. (1) that 
damages for breach of a repairing covenant should not exceed the amount 
by which the value of the reversion was diminished through the breach. 
The tenant contended that the diminution in value did not exceed £400 or 
£450. He (his lordship) understood by “ reversion” the property leased 
which the tenant had handed back. (He referred to Hanson v. Newman 
[1934] 1 Ch. 298, at pp. 301, 302.) The correct method under the section 
appeared to be to deduct from the value of the premises if vacated in a 
condition conforming to the covenants their value as actually delivered up. 
It made no practical difference in a case like the present, but the section 
did not contemplate first a calculation of the value of the premises as 
they stood and then an attempt to estimate their value if delivered up in 
accordance with the covenants. Many of the houses in Portman Square 
were unlet at the beginning of the war, and three had been so for some years. 
Large houses like that in question were unlikely to be let after the outbreak 
of the war. Of 490 comparable houses in the district, the evidence was, 
320 were now vacant, and only ninety-six were occupied and rate-producing. 
The leased premises were never likely to be occupied as a single private 
house again. On the 30th June, 1940, the material date, the house was 
unlettable. It was structurally sound, and it would be bad estate manage- 
ment to pull it down ; but it would probably have to be used for a different 
purpose. No witness had hazarded any opinion on the value of the reversion 
at that date, except one, who had said that it would be almost nil if the use 
of the premises were confined to that of a private house. The difference in 
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the values with and without the repairs could accordingly not be tested. 
The only figure of diminution of value suggested by witnesses for the 
landlord was the cost of effecting the repairs.. It would be absurd to 
accept that figure if the value of the reversion were only £5; and those 
witnesses agreed that the property was neither saleable nor lettable as a 
private house. He (his lordship) thought that the correct figure should 
be reached by comparison of the two values, but that the cost of the repairs 
did not necessarily enter into that question. A considerable sum would 
in any event have to be spent in modernising the house. If the cost of the 
repairs were reflected as the measure of the diminution no other evidence 
about the value of the reversion or its diminution remained. A witness 
for the tenant had suggested £400 as the diminution, arriving at that 
figure according to his view of which of the suggested repairs were necessary 
for the preservation of the premises; he regarded the decorative repairs 
as unlikely in present times to affect the value of the reversion. Another 
witness for the tenant, again, had eliminated from the landlord’s schedule 
of dilapidations the repairs which would be destroyed by carrying out 
the only work which, according to the witness, would render the premises 
fit for use for purposes other than those of a private house. That was 
not the right method of approach. That witness simply said that all 
that could be done with the premises was to spend some £6,000 in order 
to fit them for a different purpose. All that he (his lordship) could do was 
to reject as the measure of diminution both the cost of the repairs and 
the figure arrived at by witnesses who worked out their own scheme for 
adaptation of the premises to a fresh use and decided which of the repairs 
demanded would be useful in that scheme, and to consider all the evidence 
and circumstances as if he were a jury. On that basis he assessed the 
damages at £550, for which sum there would be judgment for the landlord. 

CounseL: Wallington, K.C., and Morle; Blanco White, K.C., and 
C. L. Henderson. 

Soricitors: Wilde, Sapte & Co.; Johnson, Jecks & Colclough. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Jones v. Johnson. 


Viscount Caldecote, C.J., Humphreys and Singleton, JJ. 
25th -March, 1942. 

Emergency legisiation—Rent restriction—Charge of demanding “‘ extortionate ”’ 
rent—Question of degree—Rent payable by lessor an essential factor. 
Case stated by Radnorshire justices. 

An information was preferred by the Town Clerk of Llandrindod Wells 
under the Rent and Mortgage Interest Restrictions Act, 1939, against the 
respondent, Johnson, charging her with having between the 28th August 
and the 13th December, 1940, let part of a dwelling-house to which the 
Act applied at a rent including payment for use of furniture which yielded 
to the landlord a profit which, in view of all the circumstances, was extor- 
tionate, contrary to the Act. The following facts were established: The 
respondent owned and iived in a house in Llandrindod Wells containing 
three sitting rooms, four double bedrooms, bathroom, lavatory and kitchen 
accommodation. In August, 1940, the wife of a cadet in training at an 
officer-cadet training unit nearby accepted on her husband’s behalf an 
offer of two of the double bedrooms, one sitting room and a kitchenette, 
all furnished, with joint use of a bathroom and lavatory, at six guineas a 
week. The respondent was to provide hot water for baths, etc., and 
electric light, but not plate or linen, or coal for the sitting-room fire. The 
cadet’s family consisted of himself, his wife and child and a nurse. The 
tenancy was weekly, and there was no written agreement. At no time 
did the cadet or his wife complain of the rent. A week before the end 
of the tenancy, the wife told the respondent that she had no complaint to 
make, but that the respondent would hear from the military authorities. 
The respondent never pressed the cadet or his wife to take the rooms. 
The house was in a good state of repair and in a good part of the town. 
The rooms were well furnished and equipped, most of the furniture was 
new, and the respondent had recently spent £168 on carpets. The justices 
declined to accept, saying that it was an under-estimate, evidence tendered 
for the town clerk on the value of the furniture. The town clerk contended 
that the evidence showed the yielding to the respondent of a profit which 
was extortionate within the meaning of s. 10 of the Increase of Rent and 
Mortgage Interest Restrictions Act, 1920, as modified by Sched. I to the 
similar Act of 1939, and s. 10 (2) of the Act of 1923. The justices found as 
a fact that no extortionate profit was yielded, and dismissed the information. 
The town clerk appealed. 

Viscount CaLDECOTE, C.J., said that the question at issue was one of 
degree. Questions of degree were always ones of fact. Whether a rate of 
profit was extortionate or not must depend, as s. 10 required, on considera- 
tion of the circumstances of the case. Here, a factor necessary for the 
determination of that question, namely, the rent or its equivalent paid 
by the respondent, was not before the court. The court was therefore 
not in a position to entertain the question. As the only question was 
whether the rate of the respondent’s profit had reached a point where it 
must be extortionate from any point of view, he (his lordship) was unable 
to see what point of law the case raised. A point of law might possibly 
arise on the question of what was extortionate rent if the facts warranted 
it. The court could either remit the case for the ascertainment of further 
facts, or dismiss the appeal because it raised no point of law. The latter 
course was here the proper one, since the court could not interfere with 
the justices’ findings on the facts as stated. 

Humpureys and SInGLeTon, JJ., agreed. 

CounseL: Valentine Holmes ; there was no appearance by or for the 
respondent. 

Soricrrors: H. Oliver & Co., Llandrindod Wells. 

{Reported by R. C. CALBURN, Esq., Barrister-at-Law.) 





PROBATE, DIVORCE AND ADMIRALTY. 
Mummery v. Mummery. 
Merriman, P. 18th March, 1942. 

Husband and wife—Divorce—Desertion for three years immediately preceding 
the petition—Return of husband for one night during three years—No 
intention to resume cohabitation—Mesertion period not interrupted— 
Supreme Court of Judicature (Consolidation) Act, 1925 (15 & 16 Geo, 6, 
e, 49), s. 176; Matrimonial Causes Act, 1937 (1 Edw. 8 & 1 Geo. 6, ¢. 57), 
& 2. 

Wife’s petition for divorce on the ground of desertion for three years 
immediately preceding the presentation of the petition. 

The parties were married in 1931, but from an early date the husband 
drifted away from his wife and in 1936 he admitted to her that he wag 
interested in another woman. He brought the woman to stay at the 
matrimenial home and the wife left him ‘n consequence of this. In 1937 
he told his wife that he wanted a divorce. After war broke out the husband 
became an ambulance driver and went to France, but was evacuated from 
Dunkirk in June, 1940. When be arrived in England he telephoned to his 
wife and told her that he would look in and see her on his way to his grand- 
mother’s. He did in fact visit her and staved for one night, during which 
the parties kad one act of marital intercourse. The wife consented, as she 
was still hoping for a reconciliation, and she made a suggestion to that 
effect the next morning, to which her husband replied that it did not follow 
that because a man stayed with her he was going to love her again. He 
then left her, never to return. On 26th March, 1941, she wrote to her 
husband that he had been unconcerned about her feelings in June, 1940, 
and he replied on 31st March, 1941, that it was no use building up false 
hopes and it was better to face up to facts. He also mentioned that he 
was on leave at the time. 

Lorp MErRIMAN, P., said that it was completely clear that the husband 
had not the slightest intention of resuming cohabitation in the ordinary 
sense of the word. It seemed to him that the “whole question turned on 
what cohabitation meant and what a resumption of cohabitation meant. 
A resumption of cohabitation must mean resuming a state of things—that 
is to say, setting up a matrimonial home together ; and that involved, so 
it seemed to him, a bilateral intention on the part of both spouses so to do. 
The question was whether coming together for a single night raised an 
irrebuttable presumption that the parties had resumed cohabitation even 
for that short time. His lordship thought that the law was that, as regards 
the wife at any rate, an act of sexual intercourse was not conclusive on 
the question of condonation; and that it did not raise an irrebuttable 
presumption that cohabitation had been resumed (Rowell v. Rowell (1900) 
1 Q.B. 9). .His lordship thought thaf he was justified in holding here that 
there had neither been condonation nor a resumption of cohabitation 
which interrupted this period of desertion and that the wife was entitled 
to her decree. Decree nisi. 

CounseL: EF. Holroyd Pearce. 

Souicrrors : Kenneth Brown, Baker, Baker. 

{Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 








Practice Note. 


DIRECTIONS AS TO SERVICE OF PROCEEDINGS IN THE CHANCERY 
DIVISION ON MEMBERS OF THE ARMED ForcEs (MILITARY). 
The Under Secretary of State for War has informed the Senior 

Judge of the Chancery Division that he will give solicitors assist- 

ance in effecting service of proceedings taken in the Chancery 

Division if solicitors follow the following procedure :— 

On the solicitor writing to the ‘“‘ Under Secretary of State for 
War (C.2)” stating the reason for the application and asking for 
the address of a member of the Armed Forces (Military) and 
undertaking that the information received will only be used for 
the purpose of effecting service of legal process issued out of the 
Chancery Division, he will inform the solicitor whether the 
member is serving in this country or overseas. f 

If the man is serving in this country he will also give the 
solicitor his last recorded address to enable the solicitor to effect 
personal service. : 

Before attempting to serve the man, the solicitor should write 
to the commanding officer asking for an appointment when the 
solicitor can attend to effect personal service. ; 

If the man is serving overseas, the only information which 
can be given is the command in. which he is serving. It is nob 
possible to give any further information. 


War Legislation. 


STATUTORY RULES AND ORDERS, 1942. 

Bricks (Control) Order, April 10. 

Civil Defence (Revision of Code) Order, April 2. 

Control of Paper (No. 43) Order, April 9. 

Control of Paper (No. 44) Order, April 9. 

Control of Paper (No. 45) Order, April 9. : 

Essential Work (Gen. Provs.) (Part-time Workers Exclusion) 
Order, April 11. 

Export of Goods (Control) (No. 17) Order, April 7. 


STATIONERY OFFICE. 
List of Statutory Rules and Orders. March 1 to 31, 1942. 2d. net. 
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